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Taking a premises-liability case to trial in Orange County

VERDICT ON SLIP AND FALL AT GASOLINE PUMP DEMONSTRATES THAT JURORS RESPOND
TO COMMON SENSE SAFETY PROTOCOLS

A couple of years ago I received a call . .
from my old friend Gilbert Perez, who Premlses-"ah“lw Case Odds
works at Mauro Fiore’s office, asking me
if I would try a premises case with him.

I have known Gilbert for years and after
he explained the case to me, I said yes
without thinking much about it. I did ask
to meet the client though. And there goes
my first lesson about trying a premises-
liability case: the client.

You see, premises-liability cases are
probably some of the hardest cases to try.
In the last five years, the only defense
verdicts I have been subjected to were
premises cases. I have yet to meet a juror
who is excited to serve on a premises-
liability jury. Here is a picture that speaks
a thousand words:

See Taillieu, Next Page Figure 1. Odds of a plaintiff’s verdict
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So, the client matters. I would say
that the client matters more than the
facts. Luckily, I liked this client and I felt
for him. He was a Turkish immigrant who
had started a Mediterranean food truck
business and slipped on a puddle of gas
left by a prior customer at the gas pump.
His injury was real — a torn quad tendon —
but his damages were low. He had been
able to get his trucks covered with his
existing staff and it became clear to me
this would be a non-economic damages
case only. So, the client really mattered.

Here were the facts: Customer comes
to fill his tank of gas and inadvertently
spills some gas on the ground, as
captured by a surveillance camera. (See
Figures 2A-2B). Ten minutes later, my
client gets out of his truck, walks around
to the pump, and slips on the puddle. He
tears his quadricep tendon and gets it
fixed through his health insurance. Total
medical bills: $8,000. He returned to
work almost immediately after his surgery.

So already we’ve identified four issues:
Non-slippery concrete floor surface; no
notice; fault of a third party; and all non-
economic damages request.

I certainly had my work cut out for jury
selection. To top it off, the case was
venued in Orange County.

I limited my voir dire to the main
issues involved and kept it short. I got a
few lucky breaks on cause but felt like I
had a decent jury (for Orange County).
And so, off to the races we went.

The main issue I needed to get
around was notice. The case had been
well prepared in discovery, but the focus
was on the slipperiness of the floor, which
I felt would not be convincing. Instead,

I reframed the case to avoid the issue of
notice altogether.

One of the first things that struck me
was that a gas pump is not supposed to
spill gas unless it’s securely fitted in a gas
tank. I even tried an experiment at the
gas station that night, and actually

Figure 2A
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recorded myself trying to pump gas
outside of my car.

So the theme became one of direct
negligence of the owners of the gas
station by even allowing such a spill to
happen. Luckily, we had the maintenance
and inspection records for the pumps.
Unluckily, they were perfectly filled out.
Maybe too perfectly . . . (See Figure 3)

Little things matter and those details
can break a case for you. Here, I noticed
that the same person filled out the
inspection sheet every day. Surely this
person took a day off here and there, but
all the inspection sheets had her name for
every single day.

Moreover, I noticed that the inspection
sheets had very specific requirements as to
what to do and how. Wear a vest, gloves,
bucket, etc. The sheets also specified
individual components that needed to be
checked. Like a “bellow” or a “face cone.”

The one skill that we all have is our
common sense. If something doesn’t
make sense to you, question it. Dig a little
deeper. Our job as a personal injury
lawyer is to question things and to almost
be more of an investigator than a lawyer.
And it’s never too late. You can change
your mind, your theory, your themes at
any time. This reframing in this case
allowed us to see the case from a new,
totally different perspective and
ultimately carried the day.

We also attacked on another front —
one which would ultimately bite the
defense in the shorts. Gilbert had made a
request for video surveillance and had
only received the part where the other
customer spilled the gas and the part
where our client slipped — which is typical
in a premises case. I was committed to
using that dearth of evidence against the
defense somehow.

So, it went like this: I put the
manager on the stand and I began asking
about her work schedule. As expected,
she told me she worked a five-day-a-week
schedule. Then I asked her if she actually
performed all the required inspections
daily — to which she said yes. I reiterated
the questions: “So, every day you are

See Taillieu, Next Page
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there, you put on your vest, your gloves,
you take your bucket, and you go around
to every pump performing the list of
inspections that are listed on this sheet of
paper and you fill this out?” — to which
she responded “yes.” The next question
was a gamble, but it worked. I presented
this exhibit (See Figure 4):

And I asked her: “can you point out
to the jury which part of this gas pump is
the bellow?” . . . "Thankfully, she couldn’t.

Next, although we decided to
minimize the notice aspect of the case, we
felt that we needed to address it. Is ten
minutes reasonable? Probably, but notice
is very fact specific. A ten-minute wait
may be perfectly fine in a supermarket,
but not for a gas station (we argued).
After all, spills are the most dangerous

Figure 2B See 1aillieu, Next Page
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Figure 4. Gas pump handle exhibit at trial

occurrences at gas stations. We used some
of their documentation to make that
point (Figure 5):

But ultimately, we framed the notice
issue as one of profit versus safety. As it
turned out, the gas station owner had a
full set of surveillance monitors installed
(as posted on a sign warning of 24-hour
video surveillance), but the monitors were
installed in the manager’s office — which
was locked and to which the clerk had no
access. So, if there is a spill at one of the
pumps the clerk has a very limited
vantage point and cannot necessarily see
it. A simple monitor near the cash
register would solve the problem, but that
is both expensive and would have to take
the place of merchandise, as
demonstrated by this exhibit in Figure 6.

In all of this, I had to be careful not to
demonize the manager. Every trial needs
an antagonist (“bad actor”) but you must
pick that person carefully. I knew the jury
would identify with the manager, maybe
even feel sorry for her. I know I did. There
was a woman, probably underpaid, working
in a gas station for owners who were far
more interested about profits than they
were about safety. The shifts were long and
the station understaffed. And none
of the owners showed up at trial. They
literally hung her out to dry. Needless to
say, I made some hay out of that on
closing: “How can an employee, working
all alone, in a box, who is not allowed to
leave even to take breaks, be expected to
address a spill if they can’t see it?”

Also, in every premises case you must
be able to answer the question, “What
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SMALL FUEL SPILLS

1)
2)
3)
4)

ACTIVATE THE EMERGENCY SHUT OFF SWITCH
COVER THE SPILL WITH ABSORBENTMATERIAL
LOCK THE PUMP AND PUT QUT OF ORDER SIGN
CONTACT YOUR MANAGER OR AREAMANAGER

MAJOR FUEL SPILL

1)

2)
3)
4)
5)
6)
7)
8)

9)
10)

ACTIVATE THE EMERGENCY SHUT OFF SWITCH AND TURN OFF THE SUBMERGED PUMP
BREAKERS

CALL911 AND THE FIRE DEPARTMENT

COVER THE GAS SPILL WITH ABSORBENT MATERIAL

EVACUATE THE LOCATION AND PUT UP BARRICADES

CONTACT THE MANAGER,AREA MANAGER AND SH&E COORDINATOR

IF FUEL SPILLS ON ANYONE PLEASE CALL 911 IMMEDIATELY

NEVER WASH A SPILL OFF THE PROPERTY INTO A DITCH ORSEWER

IN CASE OF A FIRE OR YOU ARE ASKED TO EVACUATE THELOCATION LOCK ALL THE
PUMPS AND LOCK THE FRONT DOORS

EVACUATE THE LOCATION AND PUT UP BARRICADES,CAUTION TAPE AND SAFETYCONES
CONTACT THE MANAGER,AREA MANAGER AND SH&ECOORDINATOR

TRAINING:

THE MANAGER MUST TRAIN ALL EMPLOYEES. EACH NEW HIRE MUST GO THROUGH THIS TRAINING AND
PUT THE TRAINING FORM IN THE SH&E BOOK AND FAX A COPY TO THE OFFICE TO PUT IN THE

could the owner have done?” and the
answer must be reasonable. Here, the
monitors were an easy answer. Also,
having proper maintenance and inspection

Figure 5. Fuel spill instructions

Figure 6: Clerk’s area with no monitor screen for pumps

routines would have prevented the
problem. We had a good case of

See Taillieu, Next Page
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Figure 7. Safety (“face”) cone exhibit
shown to jury

substantial factor. I also showed this safety
cone to the jury (Figure 7):

Now onto the fun part. I don’t always
tell the jury what I am going to ask for
and I didn’t in this case. I wanted them to
trust me before they heard a number
from me. In this case, by the time we got
to the damages, the jury saw the defense
for what it was — lies. The inspection
sheets were unreliable, the manager likely
didn’t perform the inspections, she
couldn’t name some of the most
important parts of a gas nozzle, and the
lack of monitors was inexcusable.

Life changes after the accident

I spoke to my client and his wife
about the changes in his life on the stand.
They were subtle, but they were there.

I always try to find a connection that

links the whole family together. I didn’t
over-dramatize — just kept it short and
sweet. In this case, the client had played
semi-professional soccer as a young adult
in Germany and I talked about his
inability to share this passion with his son.
His wife did a good job explaining how
even though he doesn’t complain, he feels
the pain daily and it has impacted his life.
The injury contributed to him gaining 30-
40 pounds, which we talked about how
hard it was for him to lose.
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Past Future
Physical pain 200,000 100,000
Mental suffering 50,000 20,000
Loss of enjoyment of life 50,000 200,000
Disfigurement 10,000 40,000
Physical impairment 100,000 20,000
Inconvenience 10,000 5,000
Grief - -
Anxiety - -
Humiliation 10,000 -
Emotional distress 100,000 -
TOTAL 530,000 385,000

Figure 8: Damages presented to jury

This was never going to be an eight-
figure case, but I asked the jury to find for
our client as follows (Figure 8):

I don’t always use this format but I
felt that in this case, it worked. It ties the
elements of non-economic damages to
something real and tangible. I explained
what each one of these categories meant
and related it to the facts of the case.

On closing, I emphasized jury
instruction 1005 which states that “[a]n
owner of a business that is open to the
public must use reasonable care to protect
patrons from another person’s harmful
conduct on its property if the owner can
reasonably anticipate such conduct.” This
was to deflect any liability on the third
party.

I also used 230, which states that
“[y]ou may consider the ability of each
party to provide evidence. If a party
provided weaker evidence when it could
have provided stronger evidence, you
may distrust the weaker evidence.”

Specifically, remember earlier when
I said that I would make the defense pay
for not disclosing much video footage?
When all the evidence was in and I knew
the defense couldn’t come and add some
more, I asked the jury on closing: “If Ms.
Manager really went out there every day,
with her vest, and her gloves, and her

bucket, checking every single pump, and
the defendant has this 24-hour video
surveillance system, don’t you think we
would have seen it? OK, maybe not every
day, but any day? In fact, you better
believe that if she was actually going out
there at any time it would have been the
only thing we saw from the defense.”

Lack of evidence can sometimes be
more powerful than the evidence itself. It
certainly was in this case. In the end, the

jury deliberated for a fairly short period

of time and rendered a verdict giving my

client everything we asked for to the

penny. I have to admit that was a first.
Emboldened by this victory, I tried

another premises case with Gilbert a year

later, also in Orange County. I should

I have quit while I was ahead . . ..
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